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Courts Begin Putting the Brakes on “ Takings”

The power of government to take
private property for a public use, with
payment of fair compensation, has
been nearly unassailable in our lega
system. In most condemnation cases,
the right to take the property isafore-
gone conclusion, and the parties liti-
gate only the amount of compensation.
Courts generaly have deferred to the
government’s articulation of a public
purpose for the taking, even when pri-
vate parties al so benefit.

In most condemnation cases, the
right to take the property is a
foregone conclusion, and the
parties litigate only the amount
of compensation.

In recent years, there has been a
trend toward closer scrutiny of a pro-
posed condemnation to find a para
mount public purpose, and evento stop
the proceedings where one is lacking.
Property owners targeted for a taking
arereceiving amore sympathetic hear-
ing when they contend that the true
beneficiary of the proceedings is not
the public but simply another private
party with designs on the property.

Although they were largely unsuc-
cessful, challenges to takings as lack-
ing apublic purposefirst aroseinurban
renewal cases. The government would
condemn blighted property so that it

could be redeveloped, usualy by pri-
vate developers. The government
could point to the overriding public
benefits from such revitalization of
property and could successfully argue
that benefits to private parties were
incidental.

In successful attacks on use of the
condemnation power, it is harder to
find the public use and easier to see
private profit as the motivation for the
taking. For example, in one case, the

developer of an automobile racetrack
wanted some neighboring land for a
parking lot, but the company that
owned the land did not want to sell it.
The developer reached an agreement
with aregional authority that had con-
demnation powers, by which the de-
veloper would pay for proceedings to
condemn the land in return for getting
the property from the authority imme-

Continued on page four.

Case by Case

Long-Arm Jurisdiction
Falls Short \
Robert found just the exca
vator he wanted advertised on
an Internet auction site. Before
making the successful bid, he con-
tacted the seller through e-mail and
received assurances from her that the
product wasin good condition. Robert
then traveled to the seller's home,
which was severa states away, and
bought the excavator. When the equip-
ment did not perform as expected and
the seller did not respond to Robert’s
request for a partial refund, Robert

sued the seller in his home state.
Robert’ s lawsuit failed because the

seller was not subject to the jurisdic-

tion of the courts in Robert's home

state. For anonresident to bring
herself within the reach of a
state’s“ long-arm” jurisdiction,
she must purposefully have
benefited from the privilege of
doing business in that state. Perhaps
theseller could haveforeseenthat resi-
dents of any state might bid on the
excavator, but that was insufficient to
bring her into the courts in Robert’s
state. She had no control over who
would ultimately be the winning bid-
der, nor could she exclude bidders
from particular jurisdictions.

Also weighing against subjecting
the seller to litigation was the isolated
nature of the transaction and the fact

Continued on page four.
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ADA and Small Businesses

The Americans with Disabilities
Act (ADA) prohibits disability dis-
crimination in employment for em-
ployers with 15 or more employees.
The prohibition is far-reaching and
covershiring, firing, and everythingin
between, such as promotions, benefits,
and harassment in the workplace. The
smallest of businesses are not affected
by the ADA because of the 15-em-
ployee threshold for coverage. The
ADA does apply, however, to many of
the roughly 25 million small busi-
nesses in the nation.

Who |s Protected?

The ADA protects three categories
of individuals: those with aphysical or
mental impairment that substantialy
[imits one or more major life activities
(like sitting, standing, or sleeping);
those with arecord of such an impair-
ment, such asaperson who had debili-
tating cancer but is now in remission;
and those who are regarded by em-
ployers as having such an impairment,
even though the individual s otherwise
arenot soimpaired asto be* disabled”
under the ADA. Regardlessof thecate-
gory, the ADA protects only persons
who are qualified, that is, they meet
job-related requirements and can per-
form essential functions for the job,
with or without a reasonable accom-
modation.

Hiring

While an employer can ask an ap-
plicant awide range of questions con-
cerning job qualifications, the ADA
does not alow medical examinations
or questions about disability until the
employer has made the applicant a
conditiona job offer. An exception is
recognized for questionsdirected to an
apparently disabled applicant about
whether a reasonable accommodation
will be required.

After a job offer is made, an em-
ployer can ask any disability-related
guestions and require medical exami-
nations, so long as these requirements
apply to everyonein the samejob cate-

gory. For example, if, during amedical
examination required of all employees
in ajob involving the use of dangerous
machinery, it is reveal ed that an appli-
cant has frequent and unpredictable
seizures, the employer can withdraw a
job offer to that individual.

Medical Information

Once a person is on the job, the
ADA allows required medical exami-
nations or questions about a disability
only wherethereisareasonable belief,
based on objectiveevidence, that apar-

ticular employee will not be able to
perform essential job functions or will
pose adirect threat because of amedi-
cal condition. Asan example, if anor-
mally reliable employee has told her
employer that a new medication she
takes makes her lethargic, and she be-
gins to make many mistakes, the em-
ployer can ask her how long the medi-
cation can be expected to affect job
performance.

Continued on page three.

Solo 401(k) Retirement Plans

As a result of recent tax law
changes, a new retirement savings ac-
count is now available for “ owner-
only businesses.” An “owner-only
business’ iseither abusiness that em-
ploys only the owner and immediate
family members or abusinessthat em-
ploys only the owner and employees
who by law may be excluded from
participation in retirement plans. Ex-
cludable employees include employ-
ees under age 21, employees with less
than ayear of service or whowork less
than 1,000 hours per year, certain un-
ion employees, and certain nonresi-
dent alien employees.

The new plan, sometimes called an
Individua (k) plan, can be set up both
by incorporated businessesor unincor-
porated businesses such as sole pro-
prietorships and partnerships. When
compared with other types of business
retirement plans, anIndividua (k) plan
alows more flexibility in its funding
and larger contribution amounts.

The two components of an Individ-
ud (K) plan are aprofit-sharing contri-
bution from the employer (up to 25%
of compensation) and an employeesal-
ary deferral (up to $12,000 in 2003).
Combining those two components, the

maximum contribution on behaf of
any one business owner isawhopping
$41,000 in 2003. Contributions are
discretionary each year.

The maximum salary deferral
amount will increase by $1,000 per
year through 2006. In addition, for in-
dividuas who are age 50 or older, the
Individua (k) plans, like 401(k) plans
for larger businesses, alow “ catch-
up” contributionsin amounts that will
increase annually through 2006. For
2003, the maximum catch-up contri-
bution is $1,000.

Businessownersareeligibletotake
personal loans from Individua (k)
plans, so long as the plan document
allows for plan loans. They may bor-
row as much as $50,000 in cash, or
50% of the balance in their account,
whichever isless. Borrowing from an
Individua (k) plan carries the same
downside aswith conventional 401(k)
plan borrowing, however, making this
move a last resort for many. Aside
from undermining the accumul ation of
alarge balance growing tax-freein the
account, a loan, if not paid back on
time, will be considered a distribution
by the IRS, triggering income taxes
and a 10% penalty.



Credit Reporting Agency Held Accountable for Errors

Judy discovered that her credit re-
port from a large credit reporting
agency erroneously included about a
dozen accounts for a different person,
also named Judith. The report identi-
fied Judy as using that person’s name
asan dlias. Unfortunately, the“ other”
Judith, who did exist, had a checkered
debt-paying history that was errone-
oudly presented as Judy’ s in the credit
report.

Judy’s own spadework revealed
that the credit reporting agency had
merged her information with that of
the second Judith because they had
similar first names, were born in the
same year, were from the same part of
the country, and, most importantly,
their Social Security numbers differed
by only onedigit. Thisinitial computer
mistake was bad enough, but what ul-
timately led to a very large damages
verdict for Judy was the inadequate
response of the reporting agency once
Judy had brought the errorsto itsatten-
tion.

The agency deleted some of the ac-
counts that did not belong in Judy’s
report, but it kept most of them after
supposedly verifying them with credi-
tors. This “ verification” was very su-
perficia and did not convey to the
creditorstheinformation Judy had pro-
vided. In effect, the agency simply
asked each creditor, “ Isthiswhat you
reported?’ Fully threeyearsafter Judy
notified the reporting agency of the
erroneous information in her report,
some of it remained, and the unde-
served stain on her credit was as obvi-
ous as ever. To add insult to injury,
some of the deleted information from
the second Judith even reappeared on
Judy’ s report.

The situation came to a head when
the erroneouscredit report caused Judy
to be denied amortgage. By supplying

The situation came to a head
when the erroneous credit
report caused Judy to be denied
a mortgage.

still more information to the agency,
including a supportive letter from the
“other” Judith, and contacting credi-
tors herself, Judy eventually cleaned
up her credit report and got out from
under the shadow of a stranger’s un-
paid debts. By then, however, shewas
awreck emotionally, and the damage
to her credit reputation wasonly begin-
ning to be restored. A jury verdict

made the credit reporting agency pay
for these injuries, but sent an even
louder message in a large award of
punitive damages.

The success achieved in Judy’s
lawsuit was largely due to her own
diligence. The steps she took are prac-
tically a blueprint for what someone
should do when credit reporting errors
are made and then left uncorrected by
an agency. It took yearsin her case, but
Judy prevailed in the end by making
telephone calls, keeping notes and
documents, contacting creditors di-
rectly, and even enlisting the aid of the
debtor whose poor credit history had
appeared in Judy’ s credit report.

ADA and Small Businesses

Continued from page two.

Reasonable Accommodation

The ADA differs from most other
employment discrimination laws in
imposing an accommodation duty on
employers. If adisabled person needs
a reasonable accommodation in order
to apply for, or perform, a job, the
employer generally must provideit un-
less to do so would create an undue
hardship. An undue hardship means
significant difficulty or expense, based
on an employer’ sresources and opera-
tions.

Most accommodations are not ex-
pensiveor burdensome. A diabeticem-
ployee may need regular breaks to eat
properly and monitor blood sugar and
insulinlevels, or ablind employee may
need someone to read information
posted onabulletin board. If morethan
one accommodation will work, the

employer may take the option that is
less costly or easier to provide.

In addition to the undue hardship
defense, an employer need not provide
an accommodation which:

e assistsan individual off the job;

e removesor atersthe essentia func-
tions of ajob;

» lowers production or performance
standards; or

* excuses violations of rules on good
conduct.

Helpful Handbook

The Equal Employment Opportu-
nity Commission, which is charged
with enforcement of the ADA, hasis
sued a new handbook to help small
businesses comply withthe ADA. The
handbook provides many examples of
factual situations with which small
businesses could be confronted. The
ADA primer can be accessed online at
WWW.E€0C.gov.

Actual resolution of legal issues depends upon many factors, including variations of facts and state laws. This newsletter is not
intended to provide legal advice on specific subjects, but rather to provideinsight into legal developments and issues. Thereader
should always consult with legal counsel before taking action on matters covered by this newdletter.




Online Banking

Banks that rely on the Internet and
other low-cost waysto provideservice,
as opposed to “bricks and mortar”
branch offices, can save on expenses
and pass the savings along to custom-
ers in higher returns on deposits and
lower interest rates on loans. Online
banking also gives customers the con-
venience of being ableto monitor their
accounts and complete transactions
around the clock, without waiting for
mailed statements or being limited by
office hours.

The flip side of online banking is
that, if a problem arises, you cannot sit
down face-to-face with someone from
the bank to resolve it. Thereisdso a
premium on doing research to check
out the legitimacy of an unfamiliar and
remote ingtitution before you entrust it
with your money and private informa:
tion. A good placeto startisthe* About
Us’ section of abank’ swebsite, which
should at least give basic contact infor-
mation. If it does not, that in itself
should raise suspicions. Other warning
signsincludenamesor websitesthat are
only dightly different from those of
well-known ingtitutions and rates of re-
turn that are far out of line with what
other banks are offering. It is a good
idea to confirm that an ingtitution is
federally insured by contacting the
Federal Deposit Insurance Corporation
or searchingits“ Ingtitution Directory”
at wwwa3.fdic.gov/idasp.

Like any bank customer, users of
online banking ingtitutions are well-
advisedto safeguard privateidentifica-
tion information, keep good records,
and monitor transactions and balances
regularly. Online banking customers
also havetheprotection of federal laws
such as the Equal Credit Opportunity
Act, the Truthin Lending Act, and the
Truth in Savings Act. Those who de-
cideto do their banking solely in front
of acomputer screen especially should
know about the Electronic Fund Trans-
fer Act, which deals with consumer
rights involving electronic banking
transactions.

“Takings’

Continued from page one.

diately after the condemnation. A state
supreme court found that thistranspar-
ent arrangement to take land so that it
could benefit the racetrack developer
was a misuse of the eminent domain
power. As the court put it, that power
“is to be exercised with restraint, not
abandon.”

In another successful challengetoa
condemnation, acity tried to take land
owned by achurch in order to turn the
land over to a major discount retailer.
The property had been vacant for a
decade, despite having been declared a
blighted area. The city tried to use
blight removal and redevelopment of
the property to justify its actions. This
reasoning was undermined by the
city’s denia of permits sought by the

church for more church buildings on
the property, even though such a use
would have eliminated blight just as
well asthe commercia usefavored by
the city.

The more believable motive for the
city was its desire to generate more
revenue by putting a taxable business
on what had been tax-exempt church
property. But the city had other ways
to generate revenue. As to both of the
city’s ostensible goals—blight re-
moval and generation of revenue—the
city was" using asledgehammer tokill
an ant.” In issuing an injunction
against the condemnation proceed-
ings, the court characterized the con-
demnation as resting only on “ the de-
sire to achieve the naked transfer of
property from one private party to an-
other.”

Case by Case

Continued from page one.

that she was not a commercial seller
and was using a third party’s site. A
different result might have been
achieved against a business that used
its own website to advertise itself and
make transactions across state lines.

Liability for Independent
Contractors

In another case, a manufacturing
company contracted with a security
firm to provide a security guard. The
guard shot and killed an individual
who wastrespassing, but not for crimi-
nal purposes, on company property,
after the person had obeyed theguard's
order to lie on the ground. The com-
pany argued that it could not be held
liable for the negligent acts of an inde-
pendent contractor, but astate supreme
court ruled otherwise.

The court agreed that the security
firm and its guard were independent
contractors. The manufacturing com-
pany’s downfall was an exception to
therule of no liability for acts of inde-
pendent contractors. If the work to be
performed isinherently dangerous, the
work can be delegated to an inde-
pendent contractor, but the duty to use
reasonable care cannot be avoided by
the employer. Work isinherently dan-
gerous when it involves a foreseeable
risk of physical harm to others and
requires special precautions.

In the case of the trigger-happy se-
curity guard, who was armed and in-
structed to “ deter” thieves and van-
dals, dangerous confrontations be-
tween the guard and persons entering
the property were contemplated. Inthe
context of such danger, the inde-
pendent contractor status of the guard
became a mere legal technicality that
did not shield the manufacturing com-
pany from liability.



